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Suppose that the family had executed a freeze of the Famco 
shares before the COVID-19 pandemic. Results similar to 
those described above can be achieved by thawing the old 
freeze and refreezing at today’s lower value. The new valua-
tion may be subject to more CRA scrutiny than the valuation 
of a regular freeze, and the CRA has previously stated (in CRA 
document no. 2000-0029115, November 17, 2000) that it may 
consider a benefit to have been conferred on a refreeze if the 
decrease in value of the freezor’s shares was the result of a 
stripping of corporate assets.

Another planning consideration is a purification of Famco’s 
assets if necessary to comply with the QSBC conditions. If 
Famco has built up significant non-business assets that have 
suffered a loss in value, executing a purification now will cost 
less in tax. If this action triggers a capital loss in Famco, any 
positive capital dividend account (CDA) balance should be paid 
out prior to the realization of the loss. If the asset transfer trig-
gers a capital gain, business losses of the current year will 
shelter the gain, but the non-taxable portion of the gain will still 
increase the CDA.
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Colitto Reversed: Section 160 Applies 
to a Director’s Liability in or in Respect 
of the Year That the Failure Occurs
In Canada v. Colitto (2020 FCA 70), the FCA overturned the TCC’s 
decision, and the taxpayer’s victory, in Colitto v. The Queen 
(2019 TCC 88). The decisions deal with the interaction of sub-
section 160(1) and subsections 227.1(1) and (2).

In general terms, subsection 160(1) imposes liability on the 
recipient of property resulting from certain non-arm’s-length 
property transfers. The amount of the liability is, generally 
speaking, the difference between the FMV of the property 
received and the consideration given therefor, except that the 
liability is limited to the amount of the transferor’s total tax 
debt in or in respect of the taxation year in which the property 
was transferred or in any preceding taxation year.

Generally, subsection 227.1(1) provides that if, as in this 
case, a corporation has failed to remit source deductions, the 
persons who were directors of the corporation at the time that 
the corporation was required to remit the deductions are 
jointly and severally liable to pay the amount not remitted plus 
the related interest and penalties.

However, subsection 227.1(2) provides that a director is 
not liable under subsection 227.1(1) unless certain conditions 

strategies can provide retirement income to Mom through 
periodic share redemptions by Famco, further reducing her 
future estate’s value. As well, this structure provides opportun-
ities to maximize any available capital gain exemptions among 
family members. This is a good result, but the lower valuation 
provides other potential planning opportunities.

A family member who holds “excluded shares” (as defined 
in subsection  120.4(1)) and has attained age  24 before the 
relevant time may earn unlimited dividends or capital gains 
on those shares without TOSI applying even if he or she is not 
active in the business. One of the requirements for excluded 
shares is that the individual hold shares representing 10 per-
cent or more of the votes and value of the corporation. The 
lower valuation makes this target more accessible. Prior to the 
COVID-19 pandemic, for both children to avoid TOSI  via 
the excluded-shares exemption, each would have had to make 
a $300,000 investment to meet the 10 percent value threshold. 
Now, only $180,000 is required to achieve excluded-shares 
status, provided that other excluded-shares requirements are 
met. Although Son can likely rely on the excluded- business 
exemption to avoid TOSI in any case, the family may want both 
siblings to be on equal footing in terms of investment. Note 
that excluded shares must be held directly by an individual, 
so the implications of non-tax issues (such as creditor expos-
ure and an inactive family member having voting shares) 
must be considered.

Each of the children may make the $180,000 investment 
from his or her own funds or may borrow from a financial 
institution. Alternatively, Mom can gift cash to the children 
to fund the purchase; attribution does not apply to gifts to 
children over 17 years of age. If Mom loans cash to the chil-
dren, however, a proper prescribed-rate loan arrangement is 
necessary to avoid attribution under subsection 56(4.1). The 
prescribed rate of interest was reduced from 2  percent to 
1 percent as of July 1, 2020.

If Mom wants additional liquidity, she can sell some of her 
Famco shares to the children on a taxable basis. The lower 
valuation today means a smaller taxable gain. If Mom is will-
ing to take a promissory note from the children that is payable 
over several years, she can claim the capital gain reserve pur-
suant to subparagraph 40(1)(a)(iii) to spread the tax over 5 years 
(or 10 years under subsection 40(1.1) if Famco shares are QSBC 
shares). Note that if Mom claims the reserve, the children’s 
basis in their Famco shares will be restricted for section 84.1 
purposes because of subsection 84.1(2.1).

Interestingly, even if the children are unable to raise the 
capital required to make the $180,000 investment or purchase, 
nominal-value common shares issued to them on the freeze 
could quickly reach the 10 percent value threshold if the value 
rebounds after the pandemic. In Famco’s case, an increase in 
value of $360,000 would result in each child having the 10 per-
cent of value shareholding that is required for excluded-shares 
status.
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view, the TCC erred in concluding that liability under subsec-
tion 227.1(1) did not arise “unless and until” the conditions 
in subsection 227.1(2) were satisfied. The FCA held that the 
word “until” was not present in the statute, and the TCC had 
erred by reading “until” into the statutory language.

In the FCA’s view, the purpose of subsection 227.1(2) is the 
avoidance of double taxation. That is, paragraph 227.1(2)(a) 
“operates to avoid double taxation by prohibiting the Minister 
from recovering unremitted source deductions from a direc-
tor otherwise liable for the deductions if the corporation has 
already paid all of the liability.” The TCC’s interpretation of 
section 227.1 would render the section “nugatory and point-
less” by allowing a director to rearrange his or her affairs, 
before the relevant conditions were satisfied, to avoid personal 
financial responsibility. The FCA concluded that Parliament 
could not have intended this result. Therefore, it held that 
Mr. Colitto’s liability under section 227.1 arose “in or in respect 
of” his 2008 taxation year and allowed the appeal. That is, for 
the purposes of applying section  160, Mr.  Colitto’s liability 
under section 227.1 arose “in or in respect of” 2008, the year 
of Precision’s failure to remit.

With all due respect to the FCA, we take issue with the 
reasoning that it relied on in reaching its conclusion. First, it 
was not necessary for the TCC to insert the word “until” after 
“unless” in order to regard subsection 227.1(2) as creating a 
condition for the application of subsection 227.1(1). Merriam-
Webster Online defines “unless” to mean “except on the 
condition that.” If something cannot occur “except on the con-
dition that,” then arguably it cannot occur until that condition 
is satisfied.

In addition, the FCA relied on a purposive interpretation 
to give meaning to the interaction between section 160 and 
section  227.1. The court identified the avoidance of double 
taxation as the purpose to which subsection 227.1(2) was dir-
ected. However, the language used in the subsection achieves 
the purported purpose by setting out steps that must be satis-
fied. Parliament chose to set out the specific steps necessary 
for the liability to arise. The FCA concluded that the effect of 
applying section 227.1 as written when one is considering its 
interaction with section 160 would be to undermine its pur-
pose by allowing a director to intentionally dissipate his or her 
assets before the steps set out in paragraph  227.1(2)(a) are 
undertaken. In effect, the FCA has not interpreted the mean-
ing of section 227.1 but rather has interpreted its meaning in 
connection with the application of section 160.

The purpose of section 227.1 is not defeated by requiring 
that the conditions in subsection 227.1(2) be satisfied. Rather, 
the minister’s collection powers were defeated by the inter-
action between section  160 and section  227.1. Parliament 
chose to use the language “in or in respect of” a taxation year 
in section 160 because it presumably was of the view that a 
taxpayer’s transfers made during certain times when the tax-

are satisfied. One of these conditions (paragraph 227.1(2)(a)) 
requires that a certificate for the amount of the corporation’s 
liability under subsection 227.1(1) has been registered in the 
FC under section 223 and that execution for that amount has 
been returned unsatisfied in whole or in part.

The facts of the case are relatively simple. Domenic Colitto, 
the respondent’s spouse, was a director and shareholder of 
Core Precision Technologies Ltd. (“Precision”). Precision failed 
to remit source deductions to the minister between February 
and August 2008. The parties had agreed that Mr. Colitto had 
not satisfied the due diligence defence with respect to Preci-
sion’s failure to remit.

On May 8, 2008, the year in which Precision was in default 
of its remittance obligations, Mr. Colitto made two transfers of 
real property to his wife, Caroline Colitto, for nominal con-
sideration ($2 for each transfer). The value of the first property 
was $41,250, and the value of the second was $187,500.

On October 10, 2008, the minister issued a notice of assess-
ment to Precision for unremitted source deductions, interest, 
and penalties totalling $631,554 in respect of which no notice 
of objection was filed. On August 6, 2009, Precision’s tax debt 
was registered in the FC under section 223. On November 23, 
2010, the sheriff was directed to enforce the writ. On Janu-
ary 4, 2011, Precision’s tax debt was executed and returned 
unsatisfied.

On March 28, 2011, the minister assessed Mr. Colitto in the 
amount of $733,813. On January 13, 2016, the minister assessed 
the respondent under section 160 for $228,746 in respect of the 
transfers made by Mr. Colitto. (The amount of the assessment 
was the maximum amount permitted under section 160.)

At the TCC, the respondent’s appeal was allowed on the 
basis that Mr. Colitto’s liability under section 227.1 did not 
arise until 2011, when Precision’s tax debt was executed and 
returned unsatisfied. Therefore, the court held that the trans-
fers were not caught by section 160 because Mr. Colitto was 
not liable to pay an amount “in or in respect of” the taxation 
year in which the properties were transferred. The court 
reached this conclusion by means of a textual, contextual, and 
purposive interpretation of subsection 227.1(2), which in the 
court’s view did not impose liability on a director until one of 
its three conditions of application had been satisfied (in this 
case, the condition in paragraph 227.1(2)(a)).

The FCA disagreed with the TCC’s interpretation of the 
interaction between section 160 and section 227.1. The FCA 
conducted its own textual, contextual, and purposive analysis 
of the relevant statutory provisions; it noted that the only issue 
in dispute was whether Mr.  Colitto’s liability under section 
227.1 was “in or in respect of” his 2008 taxation year.

The FCA concluded that subsection 227.1(1) was ambigu-
ous regarding the year in which the liability arises. However, 
the FCA held that any such ambiguity is eliminated when one 
considers the purpose of subsection  227.1(2). In the FCA’s 
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view, the TCC erred in concluding that liability under subsec-
tion 227.1(1) did not arise “unless and until” the conditions 
in subsection 227.1(2) were satisfied. The FCA held that the 
word “until” was not present in the statute, and the TCC had 
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from recovering unremitted source deductions from a direc-
tor otherwise liable for the deductions if the corporation has 
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the purposes of applying section  160, Mr.  Colitto’s liability 
under section 227.1 arose “in or in respect of” 2008, the year 
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With all due respect to the FCA, we take issue with the 
reasoning that it relied on in reaching its conclusion. First, it 
was not necessary for the TCC to insert the word “until” after 
“unless” in order to regard subsection 227.1(2) as creating a 
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Webster Online defines “unless” to mean “except on the 
condition that.” If something cannot occur “except on the con-
dition that,” then arguably it cannot occur until that condition 
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In addition, the FCA relied on a purposive interpretation 
to give meaning to the interaction between section 160 and 
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taxation as the purpose to which subsection 227.1(2) was dir-
ected. However, the language used in the subsection achieves 
the purported purpose by setting out steps that must be satis-
fied. Parliament chose to set out the specific steps necessary 
for the liability to arise. The FCA concluded that the effect of 
applying section 227.1 as written when one is considering its 
interaction with section 160 would be to undermine its pur-
pose by allowing a director to intentionally dissipate his or her 
assets before the steps set out in paragraph  227.1(2)(a) are 
undertaken. In effect, the FCA has not interpreted the mean-
ing of section 227.1 but rather has interpreted its meaning in 
connection with the application of section 160.

The purpose of section 227.1 is not defeated by requiring 
that the conditions in subsection 227.1(2) be satisfied. Rather, 
the minister’s collection powers were defeated by the inter-
action between section  160 and section  227.1. Parliament 
chose to use the language “in or in respect of” a taxation year 
in section 160 because it presumably was of the view that a 
taxpayer’s transfers made during certain times when the tax-

are satisfied. One of these conditions (paragraph 227.1(2)(a)) 
requires that a certificate for the amount of the corporation’s 
liability under subsection 227.1(1) has been registered in the 
FC under section 223 and that execution for that amount has 
been returned unsatisfied in whole or in part.
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the respondent’s spouse, was a director and shareholder of 
Core Precision Technologies Ltd. (“Precision”). Precision failed 
to remit source deductions to the minister between February 
and August 2008. The parties had agreed that Mr. Colitto had 
not satisfied the due diligence defence with respect to Preci-
sion’s failure to remit.

On May 8, 2008, the year in which Precision was in default 
of its remittance obligations, Mr. Colitto made two transfers of 
real property to his wife, Caroline Colitto, for nominal con-
sideration ($2 for each transfer). The value of the first property 
was $41,250, and the value of the second was $187,500.

On October 10, 2008, the minister issued a notice of assess-
ment to Precision for unremitted source deductions, interest, 
and penalties totalling $631,554 in respect of which no notice 
of objection was filed. On August 6, 2009, Precision’s tax debt 
was registered in the FC under section 223. On November 23, 
2010, the sheriff was directed to enforce the writ. On Janu-
ary 4, 2011, Precision’s tax debt was executed and returned 
unsatisfied.

On March 28, 2011, the minister assessed Mr. Colitto in the 
amount of $733,813. On January 13, 2016, the minister assessed 
the respondent under section 160 for $228,746 in respect of the 
transfers made by Mr. Colitto. (The amount of the assessment 
was the maximum amount permitted under section 160.)

At the TCC, the respondent’s appeal was allowed on the 
basis that Mr. Colitto’s liability under section 227.1 did not 
arise until 2011, when Precision’s tax debt was executed and 
returned unsatisfied. Therefore, the court held that the trans-
fers were not caught by section 160 because Mr. Colitto was 
not liable to pay an amount “in or in respect of” the taxation 
year in which the properties were transferred. The court 
reached this conclusion by means of a textual, contextual, and 
purposive interpretation of subsection 227.1(2), which in the 
court’s view did not impose liability on a director until one of 
its three conditions of application had been satisfied (in this 
case, the condition in paragraph 227.1(2)(a)).

The FCA disagreed with the TCC’s interpretation of the 
interaction between section 160 and section 227.1. The FCA 
conducted its own textual, contextual, and purposive analysis 
of the relevant statutory provisions; it noted that the only issue 
in dispute was whether Mr.  Colitto’s liability under section 
227.1 was “in or in respect of” his 2008 taxation year.

The FCA concluded that subsection 227.1(1) was ambigu-
ous regarding the year in which the liability arises. However, 
the FCA held that any such ambiguity is eliminated when one 
considers the purpose of subsection  227.1(2). In the FCA’s 
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view, the TCC erred in concluding that liability under subsec-
tion 227.1(1) did not arise “unless and until” the conditions 
in subsection 227.1(2) were satisfied. The FCA held that the 
word “until” was not present in the statute, and the TCC had 
erred by reading “until” into the statutory language.

In the FCA’s view, the purpose of subsection 227.1(2) is the 
avoidance of double taxation. That is, paragraph 227.1(2)(a) 
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could not have intended this result. Therefore, it held that 
Mr. Colitto’s liability under section 227.1 arose “in or in respect 
of” his 2008 taxation year and allowed the appeal. That is, for 
the purposes of applying section  160, Mr.  Colitto’s liability 
under section 227.1 arose “in or in respect of” 2008, the year 
of Precision’s failure to remit.

With all due respect to the FCA, we take issue with the 
reasoning that it relied on in reaching its conclusion. First, it 
was not necessary for the TCC to insert the word “until” after 
“unless” in order to regard subsection 227.1(2) as creating a 
condition for the application of subsection 227.1(1). Merriam-
Webster Online defines “unless” to mean “except on the 
condition that.” If something cannot occur “except on the con-
dition that,” then arguably it cannot occur until that condition 
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In addition, the FCA relied on a purposive interpretation 
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the purported purpose by setting out steps that must be satis-
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applying section 227.1 as written when one is considering its 
interaction with section 160 would be to undermine its pur-
pose by allowing a director to intentionally dissipate his or her 
assets before the steps set out in paragraph  227.1(2)(a) are 
undertaken. In effect, the FCA has not interpreted the mean-
ing of section 227.1 but rather has interpreted its meaning in 
connection with the application of section 160.

The purpose of section 227.1 is not defeated by requiring 
that the conditions in subsection 227.1(2) be satisfied. Rather, 
the minister’s collection powers were defeated by the inter-
action between section  160 and section  227.1. Parliament 
chose to use the language “in or in respect of” a taxation year 
in section 160 because it presumably was of the view that a 
taxpayer’s transfers made during certain times when the tax-
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requires that a certificate for the amount of the corporation’s 
liability under subsection 227.1(1) has been registered in the 
FC under section 223 and that execution for that amount has 
been returned unsatisfied in whole or in part.
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and August 2008. The parties had agreed that Mr. Colitto had 
not satisfied the due diligence defence with respect to Preci-
sion’s failure to remit.

On May 8, 2008, the year in which Precision was in default 
of its remittance obligations, Mr. Colitto made two transfers of 
real property to his wife, Caroline Colitto, for nominal con-
sideration ($2 for each transfer). The value of the first property 
was $41,250, and the value of the second was $187,500.

On October 10, 2008, the minister issued a notice of assess-
ment to Precision for unremitted source deductions, interest, 
and penalties totalling $631,554 in respect of which no notice 
of objection was filed. On August 6, 2009, Precision’s tax debt 
was registered in the FC under section 223. On November 23, 
2010, the sheriff was directed to enforce the writ. On Janu-
ary 4, 2011, Precision’s tax debt was executed and returned 
unsatisfied.

On March 28, 2011, the minister assessed Mr. Colitto in the 
amount of $733,813. On January 13, 2016, the minister assessed 
the respondent under section 160 for $228,746 in respect of the 
transfers made by Mr. Colitto. (The amount of the assessment 
was the maximum amount permitted under section 160.)

At the TCC, the respondent’s appeal was allowed on the 
basis that Mr. Colitto’s liability under section 227.1 did not 
arise until 2011, when Precision’s tax debt was executed and 
returned unsatisfied. Therefore, the court held that the trans-
fers were not caught by section 160 because Mr. Colitto was 
not liable to pay an amount “in or in respect of” the taxation 
year in which the properties were transferred. The court 
reached this conclusion by means of a textual, contextual, and 
purposive interpretation of subsection 227.1(2), which in the 
court’s view did not impose liability on a director until one of 
its three conditions of application had been satisfied (in this 
case, the condition in paragraph 227.1(2)(a)).

The FCA disagreed with the TCC’s interpretation of the 
interaction between section 160 and section 227.1. The FCA 
conducted its own textual, contextual, and purposive analysis 
of the relevant statutory provisions; it noted that the only issue 
in dispute was whether Mr.  Colitto’s liability under section 
227.1 was “in or in respect of” his 2008 taxation year.

The FCA concluded that subsection 227.1(1) was ambigu-
ous regarding the year in which the liability arises. However, 
the FCA held that any such ambiguity is eliminated when one 
considers the purpose of subsection  227.1(2). In the FCA’s 
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Lessons from Prior Changes to Capital 
Gain Inclusion Rates
Capital gains were first taxed in Canada in 1972. At that time, 
one-half of a capital gain was included in a taxpayer’s income. 
Since then, four changes have been made to the capital gain 
inclusion rate, each with detailed rules of implementation to 
determine when and how the rate amendment was effective. 
Understanding the previous changes can help taxpayers an-
ticipate how future changes may be implemented, and it may 
facilitate planning to mitigate any adverse implications. We 
are not aware of any current proposals or official governmental 
discussions regarding a change to the inclusion rate; never-
theless, given the obvious fiscal pressures, one should not be 
surprised if an inclusion rate change is once again considered.

The Department of Finance has taken various approaches 
to implementing prior changes to the inclusion rate. Each 
approach has implications for planning opportunities.

The 1988 and 1990 Changes: Calendar-Year and 
Blended Rate Approach
The 1988 federal budget announced two increases in the in-
clusion rate. The first was an increase to two-thirds effective 
for 1988 and 1989 (“the 1988 change”); the second was a fur-
ther increase to three-quarters, effective for taxation years after 
1989 (“the 1990 change”). The 1988 change was retroactive 
(it was effective from the beginning of the calendar year in 
which it was announced); the 1990 change was prospective. 
Specifically, the 1988 change was effective on January 1, 1988 
for most taxpayers, and the 1990 change was effective on Janu-
ary 1, 1990 for all taxpayers.
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These two changes were easy to implement for taxpayers 
with taxation years that aligned with calendar years. All capital 
gains realized before the effective date were subject to the old 
inclusion rates, and all capital gains realized after the effective 
date were subject to the new inclusion rates. For corporations 
that did not have calendar year-ends, the change to the inclu-
sion rate was prorated on the basis of the number of days in 
the corporation’s taxation year that preceded or followed the 
effective date; all capital gains realized in the year were subject 
to this prorated rate regardless of whether they were realized 
before or after the effective date of the change, resulting in a 
blended rate.

For instance, a corporation with a year-end of June 30, 1988 
was subject to a blended inclusion rate of 58.33 percent (the 
midpoint between one-half and two-thirds), because one-half 
of the days in its taxation year fell in a period when the inclu-
sion rate was one-half, and one-half of the days in its taxation 
year fell in a period when the inclusion rate was two-thirds. 
Along with this inclusion rate change, a corporation could 
elect a year-end immediately before the inclusion rate change, 
so that all of the days in its taxation year fell into the period 
before the inclusion rate change. Therefore, its capital gains 
were subject to the one-half rate rather than a higher pro-
rated rate. Because the 1988 change coincided with changes 
to the general corporate federal tax rate, for some corporations 
the effective date of the 1988 change was July 1, 1988 to align 
with the general rate change.

The 1988 federal budget also added subsection 111(1.1), 
which applied an adjustment factor to a net capital loss carry-
forward. The adjustment factor was calculated by dividing the 
fraction of a loss that is an allowable capital loss in the year 
by the fraction that was an allowable capital loss in the year in 
which the loss was realized. The effect is that the net capital 
loss available to be applied in a particular year is adjusted to 
be equal to the amount that an allowable capital loss would 
have been if the capital loss had been realized in the particular 
year rather than the prior year. For example, if a taxpayer had 
realized a $100 capital loss in 1987, the allowable capital loss 
would have been $50 because the fraction of a loss that was 
an allowable capital loss in the loss year was one-half. If that 
net capital loss was carried forward and applied in 1989, it 
would be adjusted by the fraction obtained by dividing two-
thirds (the fraction of a loss that was an allowable capital loss 
in 1989) by one-half (the fraction of a loss that was an allow-
able capital loss in 1987), with the result that the taxpayer had 
$66.67 of net capital loss available to be applied against taxable 
capital gains in 1989.
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Suppose that the family had executed a freeze of the Famco 
shares before the COVID-19 pandemic. Results similar to 
those described above can be achieved by thawing the old 
freeze and refreezing at today’s lower value. The new valua-
tion may be subject to more CRA scrutiny than the valuation 
of a regular freeze, and the CRA has previously stated (in CRA 
document no. 2000-0029115, November 17, 2000) that it may 
consider a benefit to have been conferred on a refreeze if the 
decrease in value of the freezor’s shares was the result of a 
stripping of corporate assets.

Another planning consideration is a purification of Famco’s 
assets if necessary to comply with the QSBC conditions. If 
Famco has built up significant non-business assets that have 
suffered a loss in value, executing a purification now will cost 
less in tax. If this action triggers a capital loss in Famco, any 
positive capital dividend account (CDA) balance should be paid 
out prior to the realization of the loss. If the asset transfer trig-
gers a capital gain, business losses of the current year will 
shelter the gain, but the non-taxable portion of the gain will still 
increase the CDA.
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Colitto Reversed: Section 160 Applies 
to a Director’s Liability in or in Respect 
of the Year That the Failure Occurs
In Canada v. Colitto (2020 FCA 70), the FCA overturned the TCC’s 
decision, and the taxpayer’s victory, in Colitto v. The Queen 
(2019 TCC 88). The decisions deal with the interaction of sub-
section 160(1) and subsections 227.1(1) and (2).

In general terms, subsection 160(1) imposes liability on the 
recipient of property resulting from certain non-arm’s-length 
property transfers. The amount of the liability is, generally 
speaking, the difference between the FMV of the property 
received and the consideration given therefor, except that the 
liability is limited to the amount of the transferor’s total tax 
debt in or in respect of the taxation year in which the property 
was transferred or in any preceding taxation year.

Generally, subsection 227.1(1) provides that if, as in this 
case, a corporation has failed to remit source deductions, the 
persons who were directors of the corporation at the time that 
the corporation was required to remit the deductions are 
jointly and severally liable to pay the amount not remitted plus 
the related interest and penalties.

However, subsection 227.1(2) provides that a director is 
not liable under subsection 227.1(1) unless certain conditions 

strategies can provide retirement income to Mom through 
periodic share redemptions by Famco, further reducing her 
future estate’s value. As well, this structure provides opportun-
ities to maximize any available capital gain exemptions among 
family members. This is a good result, but the lower valuation 
provides other potential planning opportunities.

A family member who holds “excluded shares” (as defined 
in subsection  120.4(1)) and has attained age  24 before the 
relevant time may earn unlimited dividends or capital gains 
on those shares without TOSI applying even if he or she is not 
active in the business. One of the requirements for excluded 
shares is that the individual hold shares representing 10 per-
cent or more of the votes and value of the corporation. The 
lower valuation makes this target more accessible. Prior to the 
COVID-19 pandemic, for both children to avoid TOSI  via 
the excluded-shares exemption, each would have had to make 
a $300,000 investment to meet the 10 percent value threshold. 
Now, only $180,000 is required to achieve excluded-shares 
status, provided that other excluded-shares requirements are 
met. Although Son can likely rely on the excluded- business 
exemption to avoid TOSI in any case, the family may want both 
siblings to be on equal footing in terms of investment. Note 
that excluded shares must be held directly by an individual, 
so the implications of non-tax issues (such as creditor expos-
ure and an inactive family member having voting shares) 
must be considered.

Each of the children may make the $180,000 investment 
from his or her own funds or may borrow from a financial 
institution. Alternatively, Mom can gift cash to the children 
to fund the purchase; attribution does not apply to gifts to 
children over 17 years of age. If Mom loans cash to the chil-
dren, however, a proper prescribed-rate loan arrangement is 
necessary to avoid attribution under subsection 56(4.1). The 
prescribed rate of interest was reduced from 2  percent to 
1 percent as of July 1, 2020.

If Mom wants additional liquidity, she can sell some of her 
Famco shares to the children on a taxable basis. The lower 
valuation today means a smaller taxable gain. If Mom is will-
ing to take a promissory note from the children that is payable 
over several years, she can claim the capital gain reserve pur-
suant to subparagraph 40(1)(a)(iii) to spread the tax over 5 years 
(or 10 years under subsection 40(1.1) if Famco shares are QSBC 
shares). Note that if Mom claims the reserve, the children’s 
basis in their Famco shares will be restricted for section 84.1 
purposes because of subsection 84.1(2.1).

Interestingly, even if the children are unable to raise the 
capital required to make the $180,000 investment or purchase, 
nominal-value common shares issued to them on the freeze 
could quickly reach the 10 percent value threshold if the value 
rebounds after the pandemic. In Famco’s case, an increase in 
value of $360,000 would result in each child having the 10 per-
cent of value shareholding that is required for excluded-shares 
status.
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Paragraph 55(3)(a): A Safe Harbour 
for Related-Party Dividends or a 
GAAR Trap?
Rather than pay a dividend subject to subsection 55(2), a cor-
poration may purchase or redeem its shares. If the relevant 
conditions are met, the resulting deemed dividend is non-tax-
able because it falls within the exceptions in paragraph 55(3)(a). 
However, the CRA has said that circumventing the purpose 
tests of subsection  55(2.1) in this way may constitute abu-
sive tax avoidance (see CRA document nos. 2015-0610681C6, 
November 24, 2015; 2015-0604521E5, January 13, 2016; 2016-
0627571E5, June 23, 2016; 2017-0683511E5, May 12, 2017; and 
2017-0693411C6, June 13, 2017). Despite having completely 
reviewed the rule in subsection 55(2) in April 2015, the gov-
ernment maintained the exception in paragraph 55(3)(a) for 
deemed dividends paid under subsection 84(3) if none of the 
triggering events in subparagraphs (i) to (v) involving a per-
son not related to the dividend recipient occurred in a series 
of transactions that included the purchase or redemption of 
shares. Does taking advantage of this exception, which was 
retained by the government, really constitute an abuse within 
the meaning of GAAR? To answer this question, we must 
deter mine the purpose of the exception by means of a textual, 
contextual, and purposive interpretation.

The CRA believes that it is abusive to increase the cost of 
property by the amount of a dividend rendered non-taxable by 
paragraph 55(3)(a) when a purpose of effecting such an increase 
exists. To do so would be contrary to the purpose test in clause 
55(2.1)(b)(ii)(B), which limits the increase in the cost amount 
of that property. The CRA says that the Act generally does not 
allow an increase in the cost of property if no tax is paid on it 
(CRA document no. 2016-0671501C6, November  29, 2016). 
The minister’s explanatory notes and the 2015 legislative 
amendment seem, at first glance, to support this argument.

The explanatory notes say that paragraph 55(3)(a) “is in-
tended to facilitate bona  fide corporate reorganizations by 
related persons. It is not intended to be used to accommodate 
the payment or receipt of dividends or transactions or events 
that seek to increase, manipulate, manufacture or stream 
cost base.” Therefore, using it to increase the ACB of property 
through a tax-free dividend would contravene the legislative 
intent. It is interesting to note that the phrase “bona fide cor-
porate reorganizations” was also used in the 1979 version 
of the explanatory notes. Have these words taken on a new 
meaning since 2015? The CRA considers reorganizations that 
do not result in the increase or creation of ACBs for sharehold-
ers at the end of the series of transactions to be “bona fide,” 
as is the case for cross-redemptions (see, in particular, CRA 
document nos. 2017-0715791R3, released August  8, 2018; 
2018-0749491R3, released February 6, 2019; 2018-0789981R3, 

to the appellant upon the sale of the dental practice subject to 
the requirement that all of the funds be promptly used to refund 
in-trust amounts to patients and to repay creditors, (2)  that 
this condition was intended and understood by the appellant 
and the vendor, and (3) that the appellant promptly and fully 
complied with the condition with respect to the full amount 
received. Accordingly, the appeal was allowed.

In reaching the decision, Boyle J made some comments in 
obiter that, in our view, seem unusual. He stated that even 
though section 160 and similar provisions have results that 
appear draconian in some taxpayers’ circumstances, this was 
not a reason, in and of itself, not to apply section 160 as worded. 
However, relying on his earlier decision in Gambino v. The 
Queen (2008 TCC 601), he went on to say that he did not think 
that “section 160 as interpreted by Livingston could be applied 
in the circumstances where it would have completely nonsen-
sical results.”

Boyle J further stated that the arrangements in Livingston 
made by the transferee were designed to allow the transferor 
“the opportunity to keep [funds] out of creditors’ reach includ-
ing CRA.” In Muir, however, Boyle J said that

it is not just that I find the purpose, agreement and distribu-
tion was to more easily and inexpensively distribute the money 
to those with rightful claims to it, in this case CRA would be 
in absolutely no different position with respect to the [vendor’s] 
unpaid taxes than had the [vendor] not distributed the money 
to the Appellant first, but had itself directly made the identical 
distributions. . . .

I do not accept that it was the intention of Parliament or 
the Federal Court of Appeal in Livingston to have section 160 
apply in circumstances where CRA not only wasn’t but could 
never be, nor did the transferor or the transferee attempt to 
place CRA, in any different position whatsoever as a result of 
the transfer.

We are not sure why Boyle J felt the need to expound in 
this way regarding the application of section 160, unless he 
believed that the minister’s assessment of the appellant was 
not appropriate. Boyle J held that the appellant actually had 
given consideration for the transfer of funds—that is, she as-
sumed the vendor’s obligations to make the payments—and 
allowed the appeal on that basis. Therefore, the obiter com-
ments were, strictly speaking, unnecessary. Perhaps Boyle J’s 
comments were intended as a warning to the minister not to 
raise section  160 assessments in situations where the im-
pugned transfer did not undermine the minister’s ability to 
collect funds to which it was otherwise entitled.

Philip Friedlan and Adam Friedlan
Friedlan Law
Richmond Hill, ON
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view, the TCC erred in concluding that liability under subsec-
tion 227.1(1) did not arise “unless and until” the conditions 
in subsection 227.1(2) were satisfied. The FCA held that the 
word “until” was not present in the statute, and the TCC had 
erred by reading “until” into the statutory language.

In the FCA’s view, the purpose of subsection 227.1(2) is the 
avoidance of double taxation. That is, paragraph 227.1(2)(a) 
“operates to avoid double taxation by prohibiting the Minister 
from recovering unremitted source deductions from a direc-
tor otherwise liable for the deductions if the corporation has 
already paid all of the liability.” The TCC’s interpretation of 
section 227.1 would render the section “nugatory and point-
less” by allowing a director to rearrange his or her affairs, 
before the relevant conditions were satisfied, to avoid personal 
financial responsibility. The FCA concluded that Parliament 
could not have intended this result. Therefore, it held that 
Mr. Colitto’s liability under section 227.1 arose “in or in respect 
of” his 2008 taxation year and allowed the appeal. That is, for 
the purposes of applying section  160, Mr.  Colitto’s liability 
under section 227.1 arose “in or in respect of” 2008, the year 
of Precision’s failure to remit.

With all due respect to the FCA, we take issue with the 
reasoning that it relied on in reaching its conclusion. First, it 
was not necessary for the TCC to insert the word “until” after 
“unless” in order to regard subsection 227.1(2) as creating a 
condition for the application of subsection 227.1(1). Merriam-
Webster Online defines “unless” to mean “except on the 
condition that.” If something cannot occur “except on the con-
dition that,” then arguably it cannot occur until that condition 
is satisfied.

In addition, the FCA relied on a purposive interpretation 
to give meaning to the interaction between section 160 and 
section  227.1. The court identified the avoidance of double 
taxation as the purpose to which subsection 227.1(2) was dir-
ected. However, the language used in the subsection achieves 
the purported purpose by setting out steps that must be satis-
fied. Parliament chose to set out the specific steps necessary 
for the liability to arise. The FCA concluded that the effect of 
applying section 227.1 as written when one is considering its 
interaction with section 160 would be to undermine its pur-
pose by allowing a director to intentionally dissipate his or her 
assets before the steps set out in paragraph  227.1(2)(a) are 
undertaken. In effect, the FCA has not interpreted the mean-
ing of section 227.1 but rather has interpreted its meaning in 
connection with the application of section 160.

The purpose of section 227.1 is not defeated by requiring 
that the conditions in subsection 227.1(2) be satisfied. Rather, 
the minister’s collection powers were defeated by the inter-
action between section  160 and section  227.1. Parliament 
chose to use the language “in or in respect of” a taxation year 
in section 160 because it presumably was of the view that a 
taxpayer’s transfers made during certain times when the tax-

are satisfied. One of these conditions (paragraph 227.1(2)(a)) 
requires that a certificate for the amount of the corporation’s 
liability under subsection 227.1(1) has been registered in the 
FC under section 223 and that execution for that amount has 
been returned unsatisfied in whole or in part.

The facts of the case are relatively simple. Domenic Colitto, 
the respondent’s spouse, was a director and shareholder of 
Core Precision Technologies Ltd. (“Precision”). Precision failed 
to remit source deductions to the minister between February 
and August 2008. The parties had agreed that Mr. Colitto had 
not satisfied the due diligence defence with respect to Preci-
sion’s failure to remit.

On May 8, 2008, the year in which Precision was in default 
of its remittance obligations, Mr. Colitto made two transfers of 
real property to his wife, Caroline Colitto, for nominal con-
sideration ($2 for each transfer). The value of the first property 
was $41,250, and the value of the second was $187,500.

On October 10, 2008, the minister issued a notice of assess-
ment to Precision for unremitted source deductions, interest, 
and penalties totalling $631,554 in respect of which no notice 
of objection was filed. On August 6, 2009, Precision’s tax debt 
was registered in the FC under section 223. On November 23, 
2010, the sheriff was directed to enforce the writ. On Janu-
ary 4, 2011, Precision’s tax debt was executed and returned 
unsatisfied.

On March 28, 2011, the minister assessed Mr. Colitto in the 
amount of $733,813. On January 13, 2016, the minister assessed 
the respondent under section 160 for $228,746 in respect of the 
transfers made by Mr. Colitto. (The amount of the assessment 
was the maximum amount permitted under section 160.)

At the TCC, the respondent’s appeal was allowed on the 
basis that Mr. Colitto’s liability under section 227.1 did not 
arise until 2011, when Precision’s tax debt was executed and 
returned unsatisfied. Therefore, the court held that the trans-
fers were not caught by section 160 because Mr. Colitto was 
not liable to pay an amount “in or in respect of” the taxation 
year in which the properties were transferred. The court 
reached this conclusion by means of a textual, contextual, and 
purposive interpretation of subsection 227.1(2), which in the 
court’s view did not impose liability on a director until one of 
its three conditions of application had been satisfied (in this 
case, the condition in paragraph 227.1(2)(a)).

The FCA disagreed with the TCC’s interpretation of the 
interaction between section 160 and section 227.1. The FCA 
conducted its own textual, contextual, and purposive analysis 
of the relevant statutory provisions; it noted that the only issue 
in dispute was whether Mr.  Colitto’s liability under section 
227.1 was “in or in respect of” his 2008 taxation year.

The FCA concluded that subsection 227.1(1) was ambigu-
ous regarding the year in which the liability arises. However, 
the FCA held that any such ambiguity is eliminated when one 
considers the purpose of subsection  227.1(2). In the FCA’s 
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payer was not a tax debtor should not attract section  160 
liability.

The question is really what purpose is intended when the 
policy in section 160 interacts with the policy underlying sec-
tion 227.1. The result of the FCA’s interpretation in this case 
is that even though the minister would not have been able to 
collect from Mr. Colitto himself in 2008 (because the require-
ments of subsection 227.1(2) had not yet been satisfied), the 
minister can retrospectively attack transfers made by Mr. Colit-
to in that year. It is far from clear to us that this policy result 
was intended. Furthermore, in Canada Trustco Mortgage Co. v. 
Canada (2005 SCC 54), the SCC cautioned that “[w]here Parlia-
ment has specified precisely what conditions must be satisfied 
to achieve a particular result, it is reasonable to assume that 
Parliament intended that taxpayers would rely on such provi-
sions to achieve the result they prescribe.”

Sections 227.1 and 160 are draconian provisions that im-
pose one person’s tax liability on another. In this case, the 
language of subsection 227.1(2) was clear and had a precise 
result. In our view, the proper result would have been for the 
FCA to simply apply the text as written. It should be left to 
Parliament to fix the language of sections 160 and 227.1 if it 
is of the view that its intention has been defeated.

Philip Friedlan and Adam Friedlan
Friedlan Law
Richmond Hill, ON
philip.friedlan@friedlanlaw.com
adam.friedlan@friedlanlaw.com

Third-Party Liability for Non-Arm’s-
Length Transfers
The CRA has broad tax-collection powers that can extend be-
yond the tax debtor to encompass third parties. If the CRA is 
unable to collect an amount owing from a tax debtor, it can 
raise an assessment against certain third parties by way of a 
derivative assessment—for instance, a director’s liability assess-
ment. Another type of third-party liability involves non-arm’s-
length transfers of property pursuant to ETA section 325. This 
provision aims to prevent tax debtors from hiding their assets 
from the CRA’s collection efforts by transferring them to a 
family member or to another related party.

In White v. The Queen (2020 TCC 22), the TCC considered 
whether a deposit by a tax debtor into a joint bank account 
(owned with the debtor’s wife, who was the appellant in this 
case) constituted a transfer of property for the purposes of ETA 
section 325 such that the wife could be liable for a portion of 
the tax debt under a derivative assessment. In reviewing the 
deposits to and withdrawals from the joint bank account, 
along with the ultimate use of the withdrawn funds, the court 
provided further clarity on when a transaction constitutes a 
transfer of property.

Background
The appellant and her husband, Mr. White, had been married 
for many years. They had a joint bank account that they used 
to pay certain personal and household expenses. Mr. White 
was a part owner of a logging company in British Columbia. 
The company began experiencing financial difficulties in 2004 
and ultimately sold its assets and ceased to carry on business 
in 2006. At the time that it went out of business, it still had net 
tax owing under the ETA, along with unremitted source deduc-
tions on employee salaries under the ITA. Mr. White was a dir-
ector of the company, and on August 25, 2009 he was assessed 
personally for the tax debt owing by the company.

Mr.  White did not find full-time employment until 
March 2013. Between March 15, 2013 and March 26, 2014, he 
deposited $89,806 of employment earnings into the joint bank 
account. On March 1, 2016, the CRA assessed the appellant in 
respect of the amounts deposited by Mr. White into the account. 
At the time, Mr. White owed $49,962 in relation to his direc-
tor’s liability assessment under ITA section 227.1 and $90,886 
in relation to his director’s liability assessment under ETA 
subsection 323(1).

Applicable Law
ETA section 325 creates liability for non-arm’s-length transfers 
(the ITA equivalent is section 160). The test for the application 
of ETA section 325 and ITA section 160 was set out by the FCA 
in Canada v. Livingston (2008 FCA 89) as follows:

 1) The transferor must be liable to pay tax under the Act at the 
time of transfer;

 2) There must be a transfer of property, either directly or 
indirectly, by means of a trust or by any other means 
whatever;

 3) The transferee must either be:
 i. The transferor’s spouse or common-law partner at the 

time of transfer or a person who has since become 
the person’s spouse or common-law partner;

 ii. A person who was under 18 years of age at the time of 
transfer; or

 iii. A person with whom the transferor was not dealing at 
arm’s length.

 4) The fair market value of the property transferred must 
exceed the fair market value of the consideration given by 
the transferee.

The TCC’s Decision
Because Mr. White was liable for tax at the time of the transfer 
and no consideration flowed from the appellant to him, the 
first, third, and fourth Livingston criteria outlined above were 
met. The sole issue before the TCC was whether there was a 
transfer of property from Mr. White to the appellant, “either 
directly or indirectly, by means of a trust or by any other 
means.”
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liability.
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 ii. A person who was under 18 years of age at the time of 
transfer; or

 iii. A person with whom the transferor was not dealing at 
arm’s length.

 4) The fair market value of the property transferred must 
exceed the fair market value of the consideration given by 
the transferee.

The TCC’s Decision
Because Mr. White was liable for tax at the time of the transfer 
and no consideration flowed from the appellant to him, the 
first, third, and fourth Livingston criteria outlined above were 
met. The sole issue before the TCC was whether there was a 
transfer of property from Mr. White to the appellant, “either 
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view, the TCC erred in concluding that liability under subsec-
tion 227.1(1) did not arise “unless and until” the conditions 
in subsection 227.1(2) were satisfied. The FCA held that the 
word “until” was not present in the statute, and the TCC had 
erred by reading “until” into the statutory language.

In the FCA’s view, the purpose of subsection 227.1(2) is the 
avoidance of double taxation. That is, paragraph 227.1(2)(a) 
“operates to avoid double taxation by prohibiting the Minister 
from recovering unremitted source deductions from a direc-
tor otherwise liable for the deductions if the corporation has 
already paid all of the liability.” The TCC’s interpretation of 
section 227.1 would render the section “nugatory and point-
less” by allowing a director to rearrange his or her affairs, 
before the relevant conditions were satisfied, to avoid personal 
financial responsibility. The FCA concluded that Parliament 
could not have intended this result. Therefore, it held that 
Mr. Colitto’s liability under section 227.1 arose “in or in respect 
of” his 2008 taxation year and allowed the appeal. That is, for 
the purposes of applying section  160, Mr.  Colitto’s liability 
under section 227.1 arose “in or in respect of” 2008, the year 
of Precision’s failure to remit.

With all due respect to the FCA, we take issue with the 
reasoning that it relied on in reaching its conclusion. First, it 
was not necessary for the TCC to insert the word “until” after 
“unless” in order to regard subsection 227.1(2) as creating a 
condition for the application of subsection 227.1(1). Merriam-
Webster Online defines “unless” to mean “except on the 
condition that.” If something cannot occur “except on the con-
dition that,” then arguably it cannot occur until that condition 
is satisfied.

In addition, the FCA relied on a purposive interpretation 
to give meaning to the interaction between section 160 and 
section  227.1. The court identified the avoidance of double 
taxation as the purpose to which subsection 227.1(2) was dir-
ected. However, the language used in the subsection achieves 
the purported purpose by setting out steps that must be satis-
fied. Parliament chose to set out the specific steps necessary 
for the liability to arise. The FCA concluded that the effect of 
applying section 227.1 as written when one is considering its 
interaction with section 160 would be to undermine its pur-
pose by allowing a director to intentionally dissipate his or her 
assets before the steps set out in paragraph  227.1(2)(a) are 
undertaken. In effect, the FCA has not interpreted the mean-
ing of section 227.1 but rather has interpreted its meaning in 
connection with the application of section 160.

The purpose of section 227.1 is not defeated by requiring 
that the conditions in subsection 227.1(2) be satisfied. Rather, 
the minister’s collection powers were defeated by the inter-
action between section  160 and section  227.1. Parliament 
chose to use the language “in or in respect of” a taxation year 
in section 160 because it presumably was of the view that a 
taxpayer’s transfers made during certain times when the tax-

are satisfied. One of these conditions (paragraph 227.1(2)(a)) 
requires that a certificate for the amount of the corporation’s 
liability under subsection 227.1(1) has been registered in the 
FC under section 223 and that execution for that amount has 
been returned unsatisfied in whole or in part.

The facts of the case are relatively simple. Domenic Colitto, 
the respondent’s spouse, was a director and shareholder of 
Core Precision Technologies Ltd. (“Precision”). Precision failed 
to remit source deductions to the minister between February 
and August 2008. The parties had agreed that Mr. Colitto had 
not satisfied the due diligence defence with respect to Preci-
sion’s failure to remit.

On May 8, 2008, the year in which Precision was in default 
of its remittance obligations, Mr. Colitto made two transfers of 
real property to his wife, Caroline Colitto, for nominal con-
sideration ($2 for each transfer). The value of the first property 
was $41,250, and the value of the second was $187,500.

On October 10, 2008, the minister issued a notice of assess-
ment to Precision for unremitted source deductions, interest, 
and penalties totalling $631,554 in respect of which no notice 
of objection was filed. On August 6, 2009, Precision’s tax debt 
was registered in the FC under section 223. On November 23, 
2010, the sheriff was directed to enforce the writ. On Janu-
ary 4, 2011, Precision’s tax debt was executed and returned 
unsatisfied.

On March 28, 2011, the minister assessed Mr. Colitto in the 
amount of $733,813. On January 13, 2016, the minister assessed 
the respondent under section 160 for $228,746 in respect of the 
transfers made by Mr. Colitto. (The amount of the assessment 
was the maximum amount permitted under section 160.)

At the TCC, the respondent’s appeal was allowed on the 
basis that Mr. Colitto’s liability under section 227.1 did not 
arise until 2011, when Precision’s tax debt was executed and 
returned unsatisfied. Therefore, the court held that the trans-
fers were not caught by section 160 because Mr. Colitto was 
not liable to pay an amount “in or in respect of” the taxation 
year in which the properties were transferred. The court 
reached this conclusion by means of a textual, contextual, and 
purposive interpretation of subsection 227.1(2), which in the 
court’s view did not impose liability on a director until one of 
its three conditions of application had been satisfied (in this 
case, the condition in paragraph 227.1(2)(a)).

The FCA disagreed with the TCC’s interpretation of the 
interaction between section 160 and section 227.1. The FCA 
conducted its own textual, contextual, and purposive analysis 
of the relevant statutory provisions; it noted that the only issue 
in dispute was whether Mr.  Colitto’s liability under section 
227.1 was “in or in respect of” his 2008 taxation year.

The FCA concluded that subsection 227.1(1) was ambigu-
ous regarding the year in which the liability arises. However, 
the FCA held that any such ambiguity is eliminated when one 
considers the purpose of subsection  227.1(2). In the FCA’s 


